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STATEMENT OF THE CASE.

The statement of the case on the first two pages of

appellant's brief is satisfactory.

THE FACTS.

Counsel for appellant open their statement of facts

with the following paragraph:

"There is no dispute as to the facts. Our contention

arises over what we are convinced is a misapprehension
on the part of the court below as to these facts, the log-

ical deductions flowing from them, and the law to be

applied to them."
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Then follow fourteen pages of a statement of facts,

with some of which we can agree, but it is so mingled

with things that are not correct that we deem it best to

make our own staement of facts.

We adopt as our statement of facts the statement of

facts made by the learned Justice Van Fleet of the Cir-

cuit Court, and shall quote his entire opinion, following

it with some quotations from the record which further

sustain and fortify it.

We shall claim that many of the facts occurring prior

to the execution of the deed by the city of Santa Cruz to

the City Water Company, November 20, 1889, Vol. II,

page 583, are wholly irrelevant, but as the full history

has been gone into, it is just as well to give a correct

history of the previous transactions.

Opinion of Judge Van Fleet.

"This is a bill in equity to foreclose a mortgage or

deed of trust given by the defendant, the City Water
Company of Santa Cruz, hereinafter referred to as the

water company, to the Holland Trust Company of New
York, the predecessor in interest of the complainant,

whereby the water company conveyed to said trust com-
pany certain property, hereinafter more particularly re-

ferred to, as security for the payment of bonds of the

water company issued thereunder and now outstanding.

"Picked out of a mass of somewhat tangled detail un-
necessary to recite, the material facts as to which there

is no conflict, are these:

"The defendant, the City of Santa Cruz, for conven-

ience hereafter designated the city, a municipal corpo-

ration of the fifth class having full power for the pur-

pose, determined by proper action of its common council

to acquire and construct a permanent system of water-

works, to be used by the municipality for supplying its

inhabitants with water. A special election was duly



— 5—

held, whereat a proposition was voted by the electors

creating a bonded indebtedness for the purpose, of

$300,000.00—that being the limit of indebtedness which

the city was, under the law as it then stood, entitled to

create upon the assessed valuation of property within the

municipality ; these bonds were duly issued and a portion

of them sold, with the proceeds of which the city ac-

quired certain water rights, reservoir sites and rights

of way as a nucleus for the proposed plant. Difficulties

then arose in disposing of the remainder of the bonds

and it was found that the fund was insufficient to carry

out the proposed work; to avoid these difficulties and

particularly to evade the then limitation against incur-

ring a greater indebtedness, the city authorities enlisted

the aid of Coffin & Stanton, a New York firm of finan-

ciers, as a result of which that firm took over the unsold

bonds and entered into certain agreements with the city

whereby (ignoring unnecessary details) the city granted

to it the right and franchise for the construction of a

system of waterworks therein for which, when com-
pleted and turned over to it the city was to pay the sum
of $320,000.00. The construction of the works was to

be had through the agency of a corporation to be organ-

ized for the purpose and styled the "City Water Com-
pany of Santa Cruz," to which agency was to be assigned

the franchise for constructing the works and to which
the city was to transfer its title to the water rights, res-

ervoir sites, rights-of-w^ay and other rights theretofore

acquired by it, and it was provided that the water com-
pany should, upon its organization, cause to be executed

a trust deed or mortgage upon all the property so to be

conveyed to it by the city in an amount not to exceed

$400,000.00 and issue bonds thereunder bearing interest

at a rate not to exceed 6 per cent ; these bonds the water
company was to issue and deliver to Coffin & Stanton as

necessity required during the progress of the work in

sufficient amount to protect that firm, who were to fur-

nish the funds for payment of construction; but not to

exceed in all $320,000.00 of the bonds except upon con-

tingency of alteration or extension of plan as provided
for therein. It was then provided that when Coffin &
Stanton should have received the stipulated amount of
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bonds and the waterworks were completed, that firm

should deposit with a trust company, to be agreed upon,

$270,000.00 of such bonds, to be held in trust or escrow

for the securinor of the city against a like amount of the

water bonds theretofore issued by it and sold to or taken

over by Coflin & Stanton as heretofore stated ; and finally

it was provided that when said system of works should

be fully completed the water company should convey the

same, with all its property and rights of every kind per-

taining thereto, to the city in absolute perpetuity, but

subject, however, to the mortgage or deed of trust so to

be executed by the water company, which obligation and
the debt secured thereby the city was to assume and pay.

"These agreements were fully and in good faith car-

ried out in all their details ; the grant of the franchise to

build the works was had; the defendant water company
was organized with all legal formality; a deed from the

city of its water rights and property was executed to the

water company; the mortgage of the latter to the Hol-
land Trust Company was duly and regularly made, and
its bonds issued thereunder and delivered as required;

the waterworks constructed and installed strictly in ac-

cord with the specifications therefor and accepted by the

city and the latter accepted a deed conveying the com-
pleted works with all property and rights of every kind

included in the system and then held by the water com-
pany. This deed was made on ]\iarch 29, 1892, and for-

mal acceptance thereof had on that date and the deed was
subsequently recorded in the records of the county of

Santa Cruz at the request of the then city clerk; and
since said date and the taking over of the property there-

under the city has operated, used and enjoyed the water-
works system thereby conveyed and its revenues for its

own exclusive benefit and that of its inhabitants. The
deed expressed no consideration passing from the city

to the water company, but it recited the existence of the

mortgage or deed of trust given by the latter, and the

habendum of the deed reads:
" 'To have and to hold the same and every part thereof

unto the said party of the second part, its successors and
assigns, subject, however, to said mortgage or deed of

trust, and all the obligations thereby imposed, which
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bonds, mortgage or deed of trust, and obligations, the

party of the second part agrees to pay and perform.'

"Subsequently, on March 13, 1894, the act of the city

authorities in accepting this deed with such assumption

of the obligation therein recited was by the council re-

ferred to the voters of the city for their ratification or

rejection in a refunding proposition which, when sub-

mitted, specifically described such obligation and the

manner in which it had been incurred, and recited:

'Which bonds outstanding were at the time of the con-

veyance by the City Water Company of Santa Cruz to

the city of Santa Cruz, of the property known as the city

waterworks, and now are, a valid lien and charge upon
said property known as the city waterworks, and became
thereby a part of the bonded indebtedness of the city of

Santa Cruz.' At such election the action of the city au-

thorities was ratified by a vote of more than two-thirds

of the electors.

'Trior to the date of the acceptance of this deed and
the assuming of the obligation imposed thereby, the law
fixing the limit of indebtedness authorized to municipal-

ities of the fifth class had been amended so as to increase

the maximum allowed on its taxable property from 5
per cent to 15 per cent; and there is nothing appearing
in the record to indicate that the obligation thus as-

sumed, together with those already existing, was in ex-

cess of the total indebtedness the city was then privileged

to create.

"The bonds involved are what remain unliquidated of

those issued by the water company under the circum-

stances above set forth. Upon those bonds the city from
the date of taking over the waterworks down to Novem-
ber I, 1893, paid the interest as it accrued, but has de-

faulted therein since that date. Prior to that date the

bonds had passed from the holders for value, and it is in

pursuance of proper demands from the latter that the

trustee brings this suit.

"The defendant w^ater company is the corporation, or-

ganized in pursuance of the agreements above referred

to and whose bonds are the subject of the litigation, that

defendant has failed to answer the bill and is in default.
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'The defendant city has answered and interposes the

defense of ultra vires as to the various acts of its officers

involved in the controversy ; it has not taken or presented

any affirmative evidence on its behalf, but rests its de-

fense upon the facts established by the evidence taken

in behalf of complainant."

The contract provided:

''And said city of Santa Cruz agrees to set aside from
the gross revenue derived from said waterworks, an

amount sufficient to pay the interest on said first mort-

gage bonds outstanding, except those held in escrow,

and after five years an amount sufficient to form a sink-

ing fund for the redemption of said outstanding bonds

at maturity, except those so held in escrow." [Vol. I,

page 112.]

The deed of trust provided

:

"And it is further covenanted and agreed, that the

party of the first part, after five years from the date

hereof, shall establish a sinking fund for the redemption
of the bonds hereby secured, by paying to the trustee

annually a sum equal to two per centum of the par value

of said bonds, or if all of said bonds have not been issued,

two per centum of the amount then outstanding, and that

said bonds shall be redeemed thereafter at the option

of the said party of the first part, as fast as the amount
of said sinking fund is sufficient therefor, and at par
according to their number, beginning with the lowest
number." [Vol. I, page 54.]

Articlk Second.

And whereas, it was and is the intention that the

gross income, revenue and rentals to be derived and

received under any ordinance or contract of or with the

city of Santa Cruz or other municipal corporation, or

so much thereof as may be sufficient to pay the interest

upon outstanding bonds secured hereby and to establish
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the sinking fund hereinafter provided for, be appHed to

the payment of such interest and the estabUshment of

said fund, it is agreed by the said party of the first part

that said gross income, revenue and rentals so derived,

or so much thereof as may be required for the aforesaid

purposes, be paid directly to the said party of the second

part, and the said party of the first part does now hereby

grant, convey, assign, transfer and set over unto said

party of the second part, its successor or successors, its,

his, or their assigns, such and so much of said gross

income, revenue and rentals aforesaid to be used and

applied in the payment of said interest and the estab-

lishment of said sinking fund, and with full power and

authority hereby vested in said trustee in its own name

or otherwise to demand, sue for, recover, collect and re-

ceive the same, and by proper receipts, in its own name

or otherwise, to discharge and acquit the said city and

other municipal corporations from all liability, claim or

demand to the extent of the payments made to it from

time to time.

The circumstances under which the deed was made

by the city to the water company are further shown by

the following testimony:

It is shown by the testimony of Robert EfTey [Tr. Vol.

II, pp. 494 to 575] that the common council had au-

thorized the "water committee to make arrangements to

secure water for this city in such manner as in their

judgment they deem best" [Vol. II, p. 495]; that the

August 6, 1888, special election, issuing the $300,000

bonds, was passed by a vote of 753 ayes to 22 noes ; that

the city council afterwards was unable to dispose of these

bonds, by reason of the litigation which was threatened
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by the parties owning the then existing waterworks in

the town of Santa Cruz ; that parts of the town were not

supphed with water [p. 496] ; that Effey was approached

by members of the city government and asked if he

could not dispose of their bonds in the east [p. 497] ;
that

in pursuance of such arrangement Efifey went to New

York and procured Coffin and Stanton to come out and

take hold of the matter. The city engineer had reported

that not enough money could be had out of the $300,000

bond issue to build a waterworks [Tr. Vol. II, pp. 497-8.]

Under these circumstances the city council deemed it

w4se to make some arrangement.

Also at Yol. II, p. 811, is this evidence:

"Minutes of the proceedings of common council,

Santa Cruz. [Vol. Ill, pp. 44-45.]

First session of the regular July meeting of the com-
mon council of the city of Santa Cruz, July 6th, 1891.

The common council met pursuant to charter.

Roll call. Present: His Honor G. Bowman, all coun-

cilmen and the clerk. * * *

The report of the chairman of the water committee
presented his report of the construction of the water-
works, which was read and ordered spread on the min-
utes of the council.

Report of the chairman of the water committee.

To His Honor tJie Mayor, and Members of the City
Council:

I hereby respectfully submit my final report on our
new city waterworks.

In order to do justice to it I have explained the incep-

tion and the progress of the primitive as well the second
one.

The mayor and members of the city council of 1888-

1890 were elected upon the express opinion to pledge
themselves to under all circumstances secure to our fair

city an independent system of waterworks. Since the

introduction of the first or primitive system in 1859 the
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/conduit being redwood logs lo by 14 inches thick and

3-inch bore. The reservoir was dug out of the chalk

rock hill at the foot of School St. The water supply was
Dodero creek up to the time when the Santa Cruz water-

works in 1876 were introduced. [844.]

It started by erecting pump works on River street

above the crossing of street, taking the

water from the San Lorenzo river.

The pipes first introduced were of Oregon pine, band

iron bound, and the water pumped up to a reservoir on

the side of the hill between Potero and High streets.

Not being sufficient and also expensive that company
introduced the waters of the East Branceforte creek by

a flume 8 by 12 inches to a reservoir of small size at the

head of Branceforte avenue, from which the water could

be conveyed to the reservoir on Mission Hill. There

were men in this city from the first inception of our water

system who claimed and continually agitated that each

community should own its own water and light works,

and I claim that I was one amongst them. The council

of 1884 and 1888 was elected and re-elected and by ad-

vice of citizens procured the Santa Cruz, that is the then

new system, but owing to technical errors made in

framing their ordinances twice, the system was deeded

back to the owners thereof in 1888. The people of our

city were tired of the annoyances they had to submit to.

The water supply insufficient, inadecjuate and at the same
time for the kind of water it received paying a very high

price for it, for instance, in the rainy season muddy, in

the summer months well I rather cover it over with a

veil of oblivion, more so with the primitive system.

In the summer time water from the works could not

be had after eight o'clock at night and for sprinkling

purposes there was none, and the rates charged was for

families from $1.50 to $2.50 per month and private fire

hydrants $4.00 per month, public or city hydrants were

none until the second system was inaugurated. Then
water rates became cheaper but the city continually

growing even then the supply was inadecjuate in the

summer months. For even then the people were en-

joined to sprinkle their gardens, lawns or trees from
seven o'clock in the morning until five o'clock in the
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afternoon [845] at the very time water was needed most
and in case of fire or conflagration, wholly insufficient.

For these and no other reasons the comicil of 1888- 1890
was pledged to procure an independent system of water

rights and waterworks or to buy and improve the old

system. It was an herculean effort for the same. A
monopoly had assumed whole and sole control of the old

systems with millions of dollars to back or assist it. The
city or its council was without funds to proceed in the

matter. The chairman of the committee on water and
waterworks in the first meeting after they took their

seats in the council introduced a resolution that the com-
mittee should be empowered to act with full power in

the matter to buy the old or introduce a new system,

which was unanimously adopted. The committee es-

pecially the chairman was watched as a mouse is by a

cat, by those who were opposed to introducing a new
system. They had to meet at dark hours of the night

on the streets at dark corners, one evening here, the next

at another place, to throw ofT guard those who con-

tinually watched them. The first thing the committee

did was to secure a water right to augment the old or

to introduce a new system. Laguna creek being the

nearest to the city and a pure mountain stream was se-

lected. Inasmuch as the preceding council had on pre-

vious occasions ofTered sums or prices for San Vicente
creek the owners of Laguna creek were up to time, that

is they demanded a bid price' for relinquishing their

riparian ownership. The question then arose, how to

accomplish this : S2000 and more were needed to bind

bargains with the owners thereof. Henry Willey, chair-

man of finance committee, also a member of the com-
mittee on water, oft'ered to advance the amount to bind
bargains if the other members of the water committee
would give their individual security for their share in

the same. The object was pressing to secure the bar-

gain [846], so Mr. Willey and j\Ir. Garret, also a mem-
ber of the committee on water, each disbursed $500 to

secure it. I suggested that our prominent citizens should
come to our relief to accomplish this so not to make
us wholly responsible. The city was canvassed also se-

cretly and twenty-five of them each subscribed and paid
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one hundred dollars without any security for it. Those
names ought to be written in golden letters upon the

pages of the history of our fair city, because it enabled

us to procure the water rights of Laguna creek. It

would fill a large volume to reiterate all the efforts made
by the committee on water to succeed to and inaugurate

our new system of waterworks especially so to raise the

amount of money to build it. By corresponding with

Mr. Herman Schussler, he came here and going with

us over the ground necessary for our plant made ap-

proximate estimate of the cost thereof. Knowing the

probable cost or expense of the new system as contem-

plated it was necessary to raise $300,000 to carry it out.

An election was called for by the council and the citizens

by a vote of 735 for it and 22 votes against it did sustain

our efforts and so decided that they were willing to pay

taxes to be able to boast of owning one of the best

planned and established waterworks of its size. The
German Savings and Loan Society of San Francisco

whose legal adviser we had engaged to frame our ordi-

nances, and some of their prominent officers and direc-

tors who had promised to take our bonds when issued,

refused to take them when issued and why? Because

they were told that with the bonds they would buy a

law suit. The same parties which interfered then were
able to carry a new lav/ through the legislature of 1889
to prohibit a city or community to issue bonds for more
than 5% on all taxable property according to the valua-

tion of all city property. We then could not have issued

bonds for more than $155,000, but [847] our bonds hav-

ing been issued before that action of the legislature and
nearly $30,000 worth sold and delivered, were and are

valid and legal. These actions and influences had the

desired effect, for our city's credit was undermined and
unable to dispose of our water bonds for nearly a year.

All efiorts made by so many of our most prominent and
influential citizens to float or sell our bonds were in vain

until the time came that the city council had to take

steps to win or lose all. A sacrifice had to be made, our

ordinances called for par value of our bonds but the

council had the power to allow a percentage so it did

at great cost. Robert Effey, ex-mayor of our city from
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1 884- 1 888 succeeded in selling our bonds to the firm of

Coffin, Stanton & Co. of the city of New York. Our
city's new waterworks were planned to be one of perfec-

tion. The three hundred thousand dollars our citizens

voted for would have enabled us to lay pipes of the best

material on almost every street of our city with all neces-

saries, such as gates, crosses, tees, bonds, blowoiffs, hy-

drants, etc. The work would have been completed a

year earlier, and instead of one reservoir which was in-

tended as a storage one, we would have two, the smaller

one for distribution, and our plan was to place the hy-

draulic engine near the lower one to give power for the

dynamo to furnish the city with thirty additional street

lights with little expense to work it. All this opposition

and under which this present council is still laboring is

due to parties who can thank our little city for every

dollar they possess, inasmuch as they came here poor

men. To this opposition is due the loss the city had to

sustain to sell our water bonds, and the law suits it had,

and other things I could relate owing to this opposition

but not wishing to impair the fair name of our city I

rather keep silent but I may do so hereafter. [848.]

That the council had to sign over to Coffin, Stanton &
Company all the water rights, right-of-way for pipe line

and reservoir site and to fully secure themselves the

privilege to organize a company under the name of the

Santa Cruz City Waterworks Company and to give this

company the contract to build out waterworks, also the

privilege to issue mortgage bonds enough to complete
the works as they were finished in November, 1890, be-

cause we found out that with that sum at the council's

disposal they could not be carried out as planned. Not
having a perfect map of our city at that time at our dis-

posal, Mr. G. Schussler's estimate was based only on the

line of pipe from Lagune creek above Henneuse on dam
at same place, and dam of storage reservoir, all of which
he had surveyed and planned, and only an approximate
one for pipe lines inside of our city limits.

After a careful survey and measurement of the streets

by our city surveyor, it was found out that it needed
more than 16,000 feet of four-inch cast iron pipe to com-
plete the most necessary system with all the necessaries
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thereto such as gates, crosses, tees, bends, blow-offs, hy-

drants, lead, etc. The system mside the city limits as it

was arranged by Horace Wanzer, the city engineer;

David Dorward, mechanical engineer of the Risdon Iron

and Locomotive Company of San Francisco, and myself,

and the placing of hydrants with the assistance of the

chief of our fire department, Enoch Alzine. The system

as it was planned is completed. Our citizens can boast

of Santa Cruz being the first city in the United States

on the Pacific coast to own one of the best water sys-

tems of its size in existence, with water unpolluted as it

comes out of mother earth and in sufficient cpantity to

supply a population of thirty thousand to fifty thousand
people. It now .depends altogether upon the sovereign

citizens of Santa Cruz [849] to make our new water
system a success in every respect by electing at each

election such officers as only have the welfare of our city

at heart, and in managing the work on a practical and
economical basis by connecting readily so as to swell the

income thereof in order to extend the pipe line to every

street in the city limits and by so doing help to reduce

taxes and in time become a source of a net clear income
or free water for all time to our fair city. Already our
citizens save from $15,000 to $20,000 a year in paying
a lower rate and tire insurance rate than heretofore. Al-

though taxes at present are high it will diminish every

year and in a short time be less than any other city of

our state can boast of. Men born of woman are not in-

fallible. That small errors and mistakes have been made
in our efforts to accomplish what we undertook I grant

but under the coUossal difficulties and opposition we were
laboring, I think that every one who aided in this great

enterprise have all reason to be proud of. We old ones

will not enjoy the full benefit of it but to our posterity

we know we are extending a lasting blessing. The city

council of 1 888- 1 890 elected and appointed officers were
a unit in endeavoring to carry out the enterprise. To
Mr. Herman Schussler our city owes an everlasting debt

of gratitude for coming here several times to take in

our situation without charging a cent for it and for his

advice is due to a great extent the success of our water-

works. To his brother George Schussler in carrying out
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his plans when Mr. Herman Schussler was prevented by
sickness from attending- to it himself, to Coffin, Stanton

& Co. of New York in buying our bonds when under a

cloud and furnishing the means to construct our works,

to the Risdon Iron and Locomotive Works Company of

San Francisco as builders of the same and the faithful

carrying out of their contract in a manner which entitles

that company to a recommendation of credit [850] to

any community or firm for patronage. In closing my
report, I would suggest that as soon as the financial con-

dition of the city allows it that it run a four-inch cast

iron pipe with necessary gates, etc., from High street

down to Bay street to connect with the Mission street

system. A four-inch cast iron pipe from Wilder's dairy

by way of county road to communicate with the above.

To purchase a suitable site and ground for a lower res-

ervoir and by so doing perfect the new system and se-

cure our city against all emergencies. In selecting our
storage reservoir site we did so with an eye to the future.

At that elevation the upper plateau or bench of our city

can be supplied with water and become a very valuable

addition to our taxable property. It is a natural basin,

only a dam being required to be able to store a volume
of 250 million gallons of water wind-swept from all di-

rections to prevent the water from becoming stagnant
and in addition I would recommend that none but
learned and practical mechanics be employed to take

charge and attend to our water system.

In conclusion I beg pardon if I have erred or sinned

against the English language or grammar. I received

my schooling in Germany, never had an hour's tuition

in English except what I taught myself.

All of which is respectfully submitted by
Werner Finkeedey,

Chairman of Coinmittce on Water and Waterzvorks.
Approved: G. Bowman, Mayor.
Attest: O. J. Lincoln. City Clerk. [851]

The city of Santa Cruz was reincorporated by the Act

of March nth, 1876, which is found in the statutes of
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California of 1876, at page 189. The sections of said

act relevant to the present questions are as follows

:

"Section i. The corporation or body politic and cor-

porate now existing and known as 'The Inhabitants of

the Town of Santa Cruz,' shall remain and continue to

be a body politic and corporate, in name and in fact, by

the name of the city of Santa Cruz; and by that narne

shall have perpetual succession, may sue and defend in

all courts and places, and in all matters and proceedings

whatever; and may have and may use a common seal,

and the same may alter at pleasure; and may purchase,

receive, hold, and enjoy real estate and personal prop-

erty, and sell, convey, and dispose of the same for the

common benefit."

Statutes of California, 1875-6, p. 189.

"Section 2. The government of said city shall be

vested in a mayor ; a common council, to consist of four

members; a city treasurer, who shall be city collector;

a city assessor, who shall be city clerk; a commissioner

of streets, and a chief of police, and such policemen as

the mayor and common council may appoint."

Statutes of California, 1875-76, p. 189.

"Section 7. The mayor and common council shall hold

their regular meetings on the first Monday in each

month. A majority of all the members elected shall be

a quorum; and a less number may adjourn from time to

time, and may compel the attendance of absent mem-
bers. The mayor shall preside at all meetings of the

common council, but shall be entitled to no vote unless

in case of a tie. In the absence of the mayor at any reg-

ular, or adjourned, or called meeting of the common
council, if three members are present, they may choose

one of their own number to preside at such meeting, and

all acts of their preseding officer shall have the same

validity as if presided over or done by the mayor. Every
order made and ordinance passed by the mayor and com-

mon council, in order to have legal force, must recevue

not less than three votes, and tine approval of the mayor;

or if he fail or refuse to approve the same within ten days
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after its passage, to render such order or ordinance valid

it must receive the votes of three of the councilmen."

Statutes of CaHfornia, 1875-76, p. 192.

"Sec. 34. The executive power of the corporation

shall be vested in the mayor."

Statutes of California, 1875-76, p. 201.

"Sec. 9. The common council may adopt rules for its

proceedings, shall judge of the qualihcations of its mem-
bers, keep a journal of its proceedings, compel the at-

tendance of its members, and punish for disorderly con-

duct; and for such conduct may expel a member by a

three-fourths vote. It shall liave pozuer to remove for

good and sufficient cause, and after notice to the party

accused, by a three-fourths vote, with the mayor's ap-

proval, any and all city officers, whether elected or ap-

pointed, and to hll any vacancies so caused; to pass all

proper and necessary laws for the regulation, improve-

ment, and sale of lands and other property of the city,

except the sale and disposal of the public squares; to con-

struct public buildings and other structures, by contract

to the lowest bidder, in such manner as may, to the said

common council, seem best; to license all and every kind
of business authorized by law, and transacted or carried

on in said city ; to fix rates of license tax upon such busi-

ness; to purchase, hold, and maintain fire engines and
all implements for the prevention and extinguishment
of fires ; to organize and maintain a fire department, and
establish fire limits ; to construct zuclls, and cisterns, and
aqueducts to supply the city with zuater."

Statutes of California, 1875-76, p. 192.

The statutes of California of 1889, page 400 (Hen-

nings' General Laws of California, page 934), provided

as follows

:

"Sec. I. Any city, town or municipal corporation,
incorporated under the laws of this state, may, as here-
inafter provided, incur indebtedness to pay the cost of
any municipal improvement, or for any purpose what-
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ever requiring an expenditure greater than the amount
allowed for such improvement by the annual tax levy."

"Sec. 5. No city, town or municipal corporation shall

incur an indebtedness for public improvements which
shall, in the aggregate, exceed five per cent of the as-

sessed value of all the real and personal property of such
city, town or municipal corporation."

The above statutes of California was amended in 1891

(page 84) to read as foHows:

"Sec. 5. No city, town or municipal corporation shall

incur an indebtedness for public improvements which
shall, in the aggregate, exceed fifteen per cent of the

assessed value of all the taxable real estate and personal
property of such city, town or municipal corporation."

The constitution of Cahfornia (Sec. 18, Art. XT) pro-

vides as follows:

"^ec. 18. No county, city, town, township, board of
education, or school district, shall incur indebtedness or
liability in any manner, or for any purpose, exceeding in

any year the income and revenue provided for it for
such year, without the assent of two-thirds of the quali-

fied electors thereof voting at an election to be held for
that purpose, nor unless, before or at the time of in-

curring such indebtedness, provision shall be made for
the collection of an annual tax sufficient to pay the in-

terest on such indebtedness as it falls due, and also to

constitute a sinking fund for the payment of the prin-
cipal thereof within twenty years from the time of con-
tracting the same. Any indebtedness or liability in-

curred contrary to this provision shall be void."

Act of March i, 1893.

"Section i. That whenever any incorporated city or
town, other than cities of the first class, in this state, has
an outstanding indebtedness, evidenced by bonds and
warrants thereof, the common council, board of trustees,

or other governing body thereof, shall have power to
submit to the qualified electors of such city or town, at
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an election to be held for that purpose, the question of

refunding such indebtedness. Said election shall be

called and held in the same manner in which other elec-

tions are held in such city or town. The notice of such

election shall recite the indebtedness to be refunded, to-

gether with the denomination, character, time of pay-

ment, rate of interest, as well as all other details of the

bonds proposed to be issued. Such bonds shall be of the

character known as "serials," one-fortieth of the prin-

cipal being payable each year, together with interest due
on all sums unpaid. Said bonds may be issued in denom-
inations not to exceed one thousand dollars, nor less than

one hundred dollars : principal and interest being payable

in gold coin or lawful money of the United States, and
either at the office of treasurer of such city or town, or

at a designated bank situated in the cities of San Fran-
cisco, New York, Boston, or Chicago. Interest upon
the same shall not exceed six per cent per annum, an-

may be payable semi-annually. Said bonds shall 'be

sold in the manner provided by such city council, or other

governing body, to the highest bidder, for not less than
their face value, in the same character of money in which
they were payable. The proceeds of such sale shall be

placed in the treasury to the credit of the funding fund,

and shall be applied only for the purpose of refunding
the indebtedness for which they have been issued. Said
common council, or other governing body, shall, at the

time of fixing the general tax levy for each year, and
in the same manner for such tax levy provided, levy and
collect annually, each year, sufficient money to pay one-
fortieth part of the principal of such bonds, and also the

annual interest upon the portion remaining unpaid."

Statutes of 1893, page 59.

Proceedings determining waterworks as a necessity.

[Vol. II, pp. 786-790.]

Committees appointed May 7, 1888. [Vol. II, pp.

784-786.]

Committee instructed to make arrangements to secure

water on June 18, 1888. [Vol. II, pp. 786-787.]
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Ordinance 156, determining public necessity of water-

works, approved July 2, 1888. [Vol. II, p. 789.]

Ordinance 157, calling special election for the purpose

of submitting proposition to incur debt, August 6, 1888.

[Vol. II, p. 790.]

Special meeting of council, September 24, 1888. [Vol.

II, p. 791.]

Ordinance 188, granting franchise to Coffin & Stan-

ton, passed October 28, 1889. [Vol. II, p. 800.]

Ordinance 192, authorizing conveyance by city of

Santa Cruz to City Water Company of Santa Cruz of

water rights, etc., passed November 20, 1889. [Vol. II,

p. 802.]

Ordinance 219, agreeing that the Holland Trust Com-

pany be depositary of bonds, passed June 2, 1890. [Vol.

11, p. 805.]

Supplementary contract of City Water Company,

July 9, 1890. [Vol. II, p. 807; also Vol. II, p. 784.]

Council approved acts of city water committee to Oc-

tober 20, 1890. [Vol. II, p. 808.]

Council authorized City Water Company to issue to

Messrs. Coffin & Stanton bonds of said company to the

amount of $22,000.00. City authorized to examine all

titles to property. [Vol. II, p. 809.]

Contract between City Water Company of Santa Cruz

and city of Santa Cruz, dated June 11, 1890. [Vol. II,

P- 753-]

City clerk directed to buy books for use of water-

works, November 26, 1890. [Vol. II, p. 810.]

Ordinance 235, providing for management of city

waterworks, passed Dec. i, 1890. [Vol. II, pp. 757-765.]
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Report of water company (history of waterworks),

July 6, 1891. [Vol. II, p. 811.]

Acceptance of deed of city waterworks to city of

Santa Cruz referred to new council, May 2, 1892. [Vol.

II, p. 821.]

Forty per cent of water rates set aside as funds to

pay interest and redeem mortgage bonds, February 13,

1893. [Vol. II, p. 822.]

City paid interest November 8, 1893. [Vol. II, p.

860.]

Ordinance 314, passed February 26, 1894 [Vol. II, pp.

824-827], expressly recognizes the bonds as valid lien,

in the following words, to-wit

:

''(i) Four hundred and fifty (450) bonds (with in-

terest thereon from January 15th, 1894), dated January
15th, 1889, of the denomination of $500 each, bearing

interest at the rate of five per cent per annum, payable

annually, issued by said city of Santa Cruz, under the

provisions of an act of the legislature of the state of

California, entitled 'An Act authorizing the incurring

of indebtedness by cities, towns or municipal incorpora-

tions, incorporated uider the laws of this state,' approved
March 15, 1887, which said bonds were heretofore sold

by said city and the proceeds thereof used by said city

in the purchase and construction of the city waterworks.
"(2) Eighty-nine (89) first mortgage bonds (with

interest thereon from November ist, 1893) o^ the cor-

poration The City Water Company of Santa Cruz,
heretofore issued by said corporation. The City Water
Company of Santa Cruz, which bonds bear date May i,

1890, and are of the denomination of one thousand
(1,000) dollars each, and bear interest at the rate of

six (6) per cent per annum, payable semi-annually, and
are secured by a mortgage or deed of trust upon the
property known as the city waterworks of Santa Cruz,
executed by The City Water Company of Santa Cruz
as party of the first part therein, to the Holland Trust
Company of New York as trustee, party of the second
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part therein; and which bonds outstanding were, at the

time of the conveyance by The City Water Company of

Santa Cruz to the city of Santa Cruz, of the property

known as the city waterworks, and now are a vaHd hen
and charge upon said property known as the city water-

works, and became thereby a part of the bonded indebt-

edness of the city of Santa Cruz."

Ordinance 315, fixing time for special election to be

held on March 13, 1894, passed February 26, 1894. [Vol.

II, p. 838.]

Ordinance 317, declaring refunding election carried,

March 19, 1894. [Vol. II, p. 850.]

Deed of City Water Company to city of Santa Cruz

of waterworks, accepted March 5 and April 2, 1894.

[Vol. II, p. 858.]

Furnishing water free, September i, 1899. [Vol. II,

p. 864.1

Applying water rates to litigation, July 26, 1900.

[Vol. II, p. 865.]

Ordinance 418, to sell water outside of city, approved

February 19, 1901. [Vol. II, p. 862.]

ARGUMENT.

In discussing the law of this case the following mat-

ters are important to be kept in mind

:

First: The only things specified in the specification

of errors are that the acts of the city in executing the

deed of the rights of way, and in assuming to pay the

mortgage lien, were absolutely void, as ultra vires, in

the primary sense; and in order to sustain this appeal,

the decree of the court below, and such deeds and as-

sumption of indebtedness, must be vulnerable to such

specifications. [Vol. I, pp. 1-7.]
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To sustain these specifications of errors it is necessary

for the appellant to show from the record the following

propositions

:

First : That the city had no pozvcr, under any circum-

stances, to convey its water rights, rights of way, or

land;

Second: That the City Water Company of Santa

Cruz never obtained any mortgagable or transferrable

title whatsoever to the said property conveyed to it.

[Specification 15, p. 6, Vol. I, relating to the power of

the City Water Company to execute a mortgage and

bonds having been expressly abandoned at page 11 of

Vol. I of the Record.]

Third: That the city of Santa Cruz in 1892-1894 had

no poiver, under any circumstances, to incur indebted-

ness sufficient in amount to cover the $89,000 lien it pur-

ported to assume by accepting the deed from the City

Water Company.

This is not an action by a citizen against the city

council to enjoin the city council from performing a

voidable contract in an irregular way; but is an action

between a stranger and the city as an individual.

We quote the following from the opinion of Judge Van

Fleet in the court below

:

"The defense of idtra vires interposed by the city is

one which does not appeal strongly to a court of equity

in a case such as here disclosed. It is purely legal in

aspect and in a sense technical, invoking as it does a
harsh and unyielding bar which, if sustained, necessarily

precludes all consideration of the ethical features of a
case and is thereby calculated to result in wrong to in-

nocent parties. Hence it is that the burden of pleading
and proving the facts to sustain it rest peculiarly with
the defendant and is to be ruled with strictness. Brown
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V. Board of Education, 103 Cal. 354; Doland v. Clark,

143 180; City of Newport News v. Potter, 122 Fed.
324.
"The doctrine of ultra vires is applied in different

senses. In its primary sense an act is ultra vires the
powers of a corporation when it is wholly outside of the
scope of the purposes for which the corporation was
formed or has its being, and which it has no authority
to perform under any circumstances or in any mode.
Such an act is simply void, and the transaction builded
upon it must fall as to all parties concerned. But in a
secondary sense an act is also said to be ultra vires as it

affects the rights of parties without whose consent it may
not be done; or when the corporation is not authorized
to perform it for the specific purpose or in the particular
manner involved, notwithstanding it may be within the
scope of its general powers. In applying the doctrine
those distinctions should be kept in view,' as the rights
of parties dealing w^ith the corporation may dift'er ac-
cording as the doctrine is applicable in the one sense or
the other, and as its application may be affected by the
relationship of those dealing with it. When it is ap-
plicable in the first sense the defense is always available;
but when it is to be applied in the second, its availability
is dependent upon the circumstances of the particular
case.

"As stated by Mr. Justice Comstock in Bissell v. Mich-
igan Southern R. R. Co., 22 N. Y. 262, in discussing this
second phase: 'Circumstances may and often do exist
which estop the offender from taking advantage of his
own wrong. This contract may be entered into on the
other side without any participation in the guilt, and
without any knowledge even of the vice which contam-
inates it. An innocent person may part with value, or
otherwise change his situation, upon the faith of the
contract.' And, as said in Miner's Ditch Co. v. Zeller-
bach, 37 Cal. 543

:

" 'From the cases cited it very clearly appears that the
question, as between stockholders and the corporation,
is a very different one from that which arises between
the corporation itself and strangers dealing with it, and
the principle established, where the contest arises be-
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tween strangers and the corporation, is, whether the act

in question is one which the corporation is not authorized

to perform under any circumstances, or one that may be

performed by the corporation for some purposes, but not

for others. In the former case the defense of ultra vires

is available to the corporation as against all persons, be-

cause they are bound to know from the law of its exist-

ence that it has no power to perform the act. But in the

latter case the defense may or may not be available, de-

pending upon the question whether the party dealing

with the corporation is aware of the intention to perform
the act for an unauthorized purpose, or under circum-

stances not justifying its performance. And the test as

between strangers having no knowledge of an unlawful
purpose and the corporation, is to compare the terms of

the contract with the provisions of the law from which
the corporation derives its power, and if the court can

see that the act to be performed is necessarily beyond the

powers of the corporation for any purpose, the contract

cannot be enforced, otherwise it can.'

"These considerations would seem to have peculiar ap-

plication to this case since it appears without controversy

that the bonds in suit are now in the hands of strangers

to the transaction ; taking without notice and for value

;

and the contract which gave rise to their issuance and
sale has been fully performed with the result that the

city has received the full benefit of that performance and
the fruits of such sale. In such case if the acts of the city

are not to be held void in the extreme sense first indi-

cated, there is, upon the facts, strong and persuasive
ground for holding that it can not be held to impeach
their validity at all.

"That a municipal corporation equally with a private

one may be estopped from denying the validity of its con-
tract made within the general scope of its powers, al-

though not entered into or carried out in the precise or
formal manner required by law, is well established; and
especially is this true with reference to a contract re-

lating to its proprietary as distinguished from its gov-
ernmental functions—and the contract here involved
falls within the latter category.
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" 'A city has two classes of powers—the one legis-

lative, public, governmental, in the exercise of which it

is a sovereignty and governs its people; the other pro-

prietary, quasi private, conferred upon it not for the pur-

pose of governing its people, but for the private advan-

tage of the inhabitants of the city itself as a legal per-

sonality. * '5^ * In contract for waterworks to supply

itself and its inhabitants with water, the city is not ex-

ercising its governmental or legislative pow-ers, but its

business or proprietary powers. The purpose of such a

contract is not to govern its inhabitants, but to obtain a

private benefit for the city itself and its denizens, i Dill,

Mun. Corp. 27; City of Cincinnati v. Cameron, 33 Ohio
St. 336, 367; Safety Insulated Wire and Cable Co. v.

City of Baltimore, supra, and cases there cited.'

Illinois Trust and Savings Bank v. City of Ar-

kansas City, 76 Fed. 282.

"And upon the doctrine of estoppel as applied to such

a contract it is said in Westbrook v. Middlecoff, 99 Illi-

nois App. Ct. Rep. 327:
" 'While courts should maintain with vigor the limita-

tions which the statute has placed upon corporate action,

whenever it is a question of restraining a city council in

advance from passing beyond the bounds of statutory

requirement, they should, on the other hand, enforce

against the city, contracts of which it has received the

benefit, if the subject-matter of the contract falls within

the charter powers of the city.

" 'Where the statute authorizes a municipal corpora-

tion to exercise a certain power, but specifically regulates

the mode in w^iich it may be exercised, an attempt on the

part of the municipal officers to override the regulations

and exercise it in another manner will be restrained ; but

wdien the officers have so acted, and the municipality has

received the benefits of a contract thus irregularly en-

tered into, it is estopped from setting up the irregular

exercise of the power when called upon to pay for what
it has received. East St. Louis v. East St. Louis Gas
Light Co., 98 111. 415; Badger cf al. v. Inlet Drainage
Co., 141 111. 540; Bradley v. Ballard, 55 111. 413; First

National Bank v. Keith, 138 111. 475; Village of Harvey
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V. Wilson, 78 111. App. 544; Dillon's Municipal Corpora-

tions, Sec. 444, etc.

" 'The proposition is thus tersely stated by Justice

Scholfield in Badger et al. v. Inlet Drainage Co.

:

'* 'The doing of a thing in a proper way is a legiti-

mate charge upon the revenues of the municipality; and
so when it is done and is accepted and enjoyed by the

municipality, the municipality gets what it had authority

to get in a different way, and it should therefore pay for

it what it would have paid had it got it in the right way.'

"In the Illinois Trust & Savings Bank v. City of Ar-
kansas City, supra, the principle is thus stated:

" 'There is another and conclusive reason why this

city can not maintain any of the defenses that it has

interposed in this suit. It is that it can not accept the

benefits and repudiate the burdens of its contract. It is

that it can not be heard to deny the truth of the repre-

sentations of the existence and of the execution of this

contract, which its records and its conduct have con-

stantly made, and in reliance upon which the gas com-
pany and the water company constructed and extended
the waterworks, and the bank and the bondholders
loaned their money. No principle is more universal in

the jurisprudence of civilized nations, no principle is

more equitable in itself, or more salutary in its effects,

than that no one may, to the damage of another, deny
the truth of statements and representations by which he
has purposely or carelessly induced that other to change
his situation. This principle is equitable because it for-

bids the untruthful or culpably negligent deceiver from
profiting by his own wrong, at the expense of the inno-

cent purchaser or contractor who believed him. It is

salutary, because it represses falsehood and fraud. Pax-
son v. Brown, 27 U. S. App. 49, 60, 10 C. C. A. 135, 143,
and 61 Fed. 874, 881 ; Pence v. Arbuckle, 22 Minn 417;
Cairncross v. Lorimer, 3 Macq. 827, 829; Dickerson v.

Colegrove, 100 U. S. 578, 582; Faxton v. Faxlon, 28
Mich. 159; Kirk v. Hamilton, 102 U. S. 68, 75; Evans
V. Snyder, 64 Mo. 516. This principle is as applicable to

the transactions of corporations as to those of individ-

uals. As Mr. Justice Campbell w^ell said in Zabriskie v.

Railroad Co., 23 How. 381, 400, 401, in which the Su-
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preme Court held that a corporation was estopped to

question the vaHdity of its void guaranty, because it had
permitted the circulation of the bonds that carried it

:

" 'A corporation, quite as much as an individual, is

held to a careful adherence to truth in all their dealings

with mankind, and can not, by their representations or

silence, involve others in onerous engagements, and then

defeat the calculations and claims their own conduct had
superinduced.'

See also

City of Litchfield v. Litchfield Water Co., 95 Illi-

nois App. 647;

Higgins V. San Diego Water Co., 1 1 Cal. 524.

"When the specific contentions of the defendant city

are examined in the light of the foregoing principles, I

think it will readily be perceived that the case does not

present an instance of the absence or want of power in

the municipality to do the acts complained of such as to

make available the defense of ultra vires in its primary
sense; but merely an instance of the irregular use of ex-

isting power by a departure from the formal require-

ments of the law governing their action—in no respect

sufficient to avoid the doctrine of estoppel above stated.

Let us see.

"The first proposition of counsel is that the city had no
authority to sell, alienate or mortgage the property in

question, and that the action of its mayor and common
council in that regard w^as ultra vires. By this is clearly

not meant that there was no power in the city to dispose

of the property under any circumstances, for there was.

Its character expressly gave it power to 'purchase, re-

ceive, hold and enjoy real estate and personal property,

and sell and dispose of the same for the common benefit.'

Stats. Cal, 1876, 189.

"But the argument is that the property was acquired

by the city charged with a pubHc trust—that of being

used by it for the purpose of building waterworks, and
that the purpose was so expressed in the deeds by which
it was conveyed by its former owners; and that its at-

tempted conveyance to the water company was in vio-

lation of that trust.
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"But in the first place, having general power to alien-

ate its property for the common good, its deed was not

void, even if voidable, since the purpose intended was
the common good. In the next place, the conveyance,

while not perhaps in pursuance of the method of securing

waterworks contemplated by those selling to the city,

was not in derogation of the trust, since the very pur-

pose of the conveyance was intended as a means to secure

the performance of that trust.

"But lastly, those conveying the property to the city

are not here complaining of the act, and it does not lie

with the city to make the objection. Moreover, the pur-

pose sought has been accomplished, even if irregular,

and no one therefore has been injured by the method
pursued."

POINT I.

The Validity of the Agreements of Sept. 16 and 23, 1889,

is Now a Moot Question.

The agreements between Coffin & Stanton and the

city of Santa Cruz of September i6 and 23, 1889, were

not absolutely iilfra z'lrcs and void. They were within

the general power of the city, to-wit: to obtain water-

works. There was nothing criminal or immoral in the

contracts on either side. They were valid to all extent,

except possibly the amount which the city agreed to pay,

but even to that extent the contracts were not to become

effective until after the $320,000.00 sale by the water

company to the city, until the waterworks should be com-

pleted, and it was contemplated that by that time the

city's power to incur indebtedness would be increased,

as it subsequently was by the statutes of 1891. Clearly

the deed executed and delivered in pursuance of those

contracts was not z'oid, nor were the agreements on the

part of Coffin & Stanton to incorporate the water com-

pany and to build the works void.
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This court will take judicial notice of the fact that

obtaining water for a city in California is not a matter

which can be regulated with nicety by general laws, lim-

iting the amount of indebtedness of cities in proportion

to assessed value. For example, the city of Stockton or

the city of Sacramento, being located in well belts, might

obtain water very cheaply, while such cities as Santa

Cruz and Los Angeles might be compelled to go a long

distance and incur a very much greater liability in pro-

portion to their wealth than the cities of Sacramento and

Stockton. Therefore, in construing whether or not the

execution of the deed by the city of Santa Cruz was a

fraudulent design on the part of its own inhabitants to

defraud themselves, or whether it was a beneficent de-

sign on the part of the inhabitants to procure for them-

selves the necessity of life, the court will take into con-

sideration the circumstances surrounding those people

at that time.

But the validity of the agreements of September i6

and 23, 1889, is now a moot question. Those contracts

w^ere fully performed and extinguished by such per-

formance. The rights of the parties to the present liti-

gation are to be determined by entirely new and differ-

ent contracts, to-wit:

First: The deed from the city of Santa Cruz to the

water company November 20, 1889.

Second
: The mortgage by the water company to se-

cure the mortgage bonds sued on.

Third: The obligation assumed by the city April 2,

1894, when it received the deed for the waterworks and

assumed the payment of these mortgage bonds and be-

came personally liable therefor.
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The execution and delivery of the deed by the city of

Santa Cruz to the water company was a sale; it w^as in

no sense the incurring- of a debt, it was the transfer of

property, for which the water company gave the con-

sideration of having the waterworks constructed. As

to that transaction the laws concerning the incurring of

debt by the city have nothing to do.

Roberts v. Northern Pacific R. R., 158 U. S. 18.

The contracts of September 12 and 23, taken in con-

nection with the deed executed on November 20, simply

constituted a transfer of the title by the city to the City

Water Company with an agreement that the city should

have the right to buy the propery back at the price of

$320,000.00 plus the price of the extras, which should

be placed thereon. That such contract may be made is

well established.

Wallace v. Johnstone, 129 U. S. 58;

Vance v. Anderson, 113 Cal. 532.

POINT 11.

The Recording Law^s.

In answer to appellant's Point II, page 30 of appel-

lant's brief, we say that even assuming that the mort-

gagee, the Holland Trust Company, and the purchasers

of the bonds, were bound by the laws of California re-

lating to recording of conveyances of real property, there

is nothing in those laws applicable to the facts of this

case which invalidate the mortgage from the City Water

Company to the Holland Trust Company. It being

shown in our Point IV that the deed to the City Water

Company from the city of Santa Cruz passed the title,
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lt follows that the City Water Company could mortgage

that title, which it did, to the Holland Trust Company as

security for the bonds. Thereafter the water company

surrendered the bonds sued on to Coffin & Stanton, for

which Coffin & Stanton advanced the value in cash by

furnishing the waterworks, which Coffin & Stanton did,

through Risdon Iron Worksy waterworks contractor;

and of course these bonds were secured by the lien of

the mortgage and it appears by the record that Coffin

& Stanton thereafter transferred these bonds to the

present holders represented in this suit.

It is claimed at page 37 of appellant's brief that Coffin

& Stanton did not give value for the bonds which they

received.

Really, the city being now in the position of a grantee,

subject to mortgage, cannot question the amount of the

mortgage.

Vol. I Jones on Mortgages, Sec. 744.

But appellant's tabulation is not correct. The record

shows that by the contract Coffin and Stanton were to

receive the following amounts

:

For constructing the waterworks [Vol. I, p.

no] $320,000.00

For extras [Vol. II, p. 571] 22,000.00

Total $342,600.00

They actually received of the 5 per cent bonds

$245,000.00, but $137,747.00 of these $245,000.00 were

void at that date and could not be considered worth

much. (Appellant's brief, p. 20.)
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They also received 130 mortgage bonds, but they re-

turned 27 of these [Vol. I, pp. 328, 329, 330, 332, 382,

383], leaving a net receipt of 103 mortgage bonds,

$103,000.00; total, $348,000.00.

And as shown in our Point VIII there were questions

of selling the bonds for 90 cents in order to pay for these

extras and to pay interest on the mortgage bonds pend-

ing completion of the waterworks, and it is clearly shown

in Point VIII that the water company, by receiving the

waterworks construction through Coffin & Stanton, re-

ceived full value for every one of the 103 bonds.

There was an excess of $6,000.00 over what they were

entitled to, assuming that all of the bonds were worth

par.

But it was expressly agreed in the contract [Vol. I, p.

11] that the $22,000.00 extras and the interest was to

be paid out of bonds at 90 cents. Now, taking 10 per

cent from $22,000.00 extras, makes $2,200.00, and also

making the allowance for the first semi-annual interest,

which became due before the waterworks were com-

pleted and which was paid by the water company [Vol.

I, p. 382], amounting to $3,090.00 on 103 bonds then

issued, and assuming that to raise the money for this

$3,090.00 four bonds would have to be sold at 90 cents,

would make a further reduction of $400.00, a total credit

which Coffin & Stanton are entitled to on account of

those six extra bonds of $5,690.00, leaving only a dif-

ference of $410.00 between the par value of the bonds

received by Coffin & Stanton or the \\^ater Company and

the par contract price of $320,000.00 and the extras of

$22,000.00; but it must be remembered that in view of

the invalidity of the $245,000.00 5 per cent bonds, the
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city g-ot very much the best of Coffin & Stanton on the

settlement.

POINT III.

Appellant's Point III, that the Bonds were Non-negotia-

ble, will be Answered in the Separate Brief of

Messrs. Davies, Auerbach, Cornell & Barry, Asso-

ciate Counsel Filed Herein.

POINT IV.

The Deed by the City of Santa Cruz to the City Water

Company of Santa Cruz, Executed November 20,

1889, [Tr. vol. II, p. 583] , was not Void, but Passed

the Legal Title.

It is claimed by appellant in Point IV, page 45 appel-

lant's brief, that the conveyance of the city's rights of

way to the water company are without consideration

and void.

As heretofore shown, the specification of error is that

the deed was void from ultra vires of the city to make it

under any circumstances, and we submit that counsel

cannot now raise the question of sufficient consideration

for the deed.

But this is not true. Section 1605 of the Civil Code is

as follows:

"Any benefit conferred, or agreed to be conferred,

upon the promisor, by any other person, to which the

promisor is not lazvfully entitled, or any prejudice suf-

fered, or agreed to be suffered, by such person, other

than such as he is at the time of consent lawfully bound
to suffer, as an inducement to the promisor, is a good
consideration for a promise."

When the city delivered this deed November 20, 1889,

it had received therefor not only the promises contained
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in the contracts of September i6 and September 23, 1889,

but those contracts had been partiaUy performed. The

City Water Company had been incorporated on Septem-

ber 30, 1889 (appellant's brief, p. 10), and Coffin & Stan-

ton and the City Water Company, in accepting the deed,

became bound to construct the waterworks, and this

contract on their part was a valid contract and not a

nullity in any sense. The promises contained in those

agreements were sufficient to support the deed pending

the performance of those promises, and after the full

performance of those promises, the consideration be-

came executed and the deed irrevocable.

In Roberts v. Northern Paciijc Railroad, 158 U. S.

18, it was decided that the public benefit to be derived

by the inhabitants of a county in Wisconsin from the

building of a railroad, was sufficient consideration for

the execution of a deed by the county to the railroad of

certain lands, and that after the railroad had built its

railroad, the deed could not be held to be void. And it

was said that if the county had the power to sell, the

amount as well as the nature of the consideration re-

ceived by the county in exchange for its lands, w^as a

matter that concerned the county only.

"A deed by the owner of land, duly signed and ac-

knowledged by him and delivered to the grantee, convey-
ing the laud to the latter in fee simple, is one of the most
solemn of civil acts. It is not a thing to be played with,

or reclaimed at pleasure, as a hawk in falconry. It is not
void on account of either want or failure of considera-

tion; nor does want or failure of consideration raise a
resulting trust. Leading authorities declaring this prin-

ciple are cited in the opinion of the Supreme Court of

Michigan in Jackson v. Cleveland, 15 Mich. 94, 90 Am.
Dec. 266. The court, among other things, say : 'A vol-
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untary deed, which purports to be for the beneficial use
of the grantee and which was made dehberately and
without mistake or contrivance, does not differ from any
other deed in binding the grantor, and can only be at-

tacked by those having superior equities which the

grantor had no right to cut oft*—as creditors and the

like. * * * This doctrine of resulting trusts has
never been applied to mere voluntary conveyances. Mere
want of consideration has never raised resulting trusts

out of these.' After alluding to the old common law
rule—that a feoffment without consideration was prac-

tically no conveyance, and explaining the technical

ground upon which it rested, and showing that it did
not obtain when any consideration was expressed, the
court say: 'A court of chancery has never ventured,
against the expressed w^ill of the donor appearing on
the face of the deed, "to take the use from the donee, and
give it back to the donor." ' In Devlin on Deeds, section
1 189, the author says : 'It is now settled law that a trust
does not result to the grantor merely because there was
no consideration for the conveyance' ; and he cites a mul-
titude of authorities in support of the proposition

—

among others, Burt v. Wilson, 28 Cal. 632, 87 Am. Dec.
142, which is strongly in point. (See, particularly.
Young V. Peachy, 2 Atk. 257 ; Lloyd v. Spillet, 2 Atk.
150; Groff v. Rohrer, 35 Md. 327, and cases there cited;
Sturtevant v. Sturtevant, 20 N. Y. 39, 75 Am. Dec. 371 ;

Burt V. Wilson, supra; Hill on Trustees, 106 et seq.)
In Hill on Trustees, 107, the author says: 'It may,
therefore, be stated, as the clear result of the authorities,
that when a person, being a stranger in blood of the
donor—and a fortiori if connected with him by blood

—

is in possession of an estate under a voluntary convey-
ance, duly executed, the mere fact of his being ^ vol-
unteer will not of itself create any presumption that he
is a trustee for the grantor; but he will be considered
entitled to the enjoyment of the beneficial interest, un-
less that title be displaced by sufficient evidence of an
intention on the part of the donor to create a trust ; and,
as was observed by the chancellor in the case of Cook
V. Fountain, 3 Swanst. 590, he need not bring proofs to
keep his estate, but the plaintiff must bring proofs to



—38—

take it away from him.' And the author further says:

'But parol declarations cannot be received with this ob-

ject, for in these cases there exists no resulting^ or pre-

sumptive trust, and the admission of such evidence would

be for the purpose of contradicting the written instru-

ment, and establishing- a trust in the very teeth of the

statute of frauds.' 'The grantor cannot claim that a

trust results to himself, when he has executed a deed

without consideration.' (Devlin on Deeds, Sec. 834.)"

Tillaux V. Tillaux, 115 Cal. 663-669.

Upon the question of the poiver of the city of Santa

Cruz to execute a deed transferring the title to its prop-

erty, we submit the following:

Waterworks are the private property of a city, as

distinguished from its public or trtist properties, such

as streets and public parks. A water plant is con-

structed for profit, and can be bought and sold without

in any way entrenching upon the powers granted to the

city. Such property may be aliened.

3 Abbott on Municipal Corps., p. 2095, Sec. 892;

I Dillon on Municipal Corps., Sec. 66-68, 169a,

475, 575, 589.

In Adams v. Memphis & L. R. Co., 42 Tenn. (2 Cold-

well) 645, the United States ceded to the mayor and

aldermen of Memphis seventy-five acres of land lying

within the corporate limits for the benefit of said city.

The mayor and aldermen mortgaged the land in 1857 to

aid in the construction of a railroad, one of whose ter-

mini was on the western bank of the Mississippi river,

opposite to the city of Memphis. The charter of Mem-
phis authorized the mayor and aldermen to "sell, lease,

or dispose of" city property "for the use and benefit of

the city." Held, that the mortgage was valid, being for
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a proper corporation purpose, and for the use and ben-

efit of said city.

The city charter of Santa Cruz (Statutes 1875-6,

p. . . )
provides that the city "may sell, convey and dis-

pose of" its property "for the common benefit," thus

coming clearly within the same principles laid down in

the three foregoing cases.

The power to sell was not restricted to a sale for

money. If they could sell for money, they could sell for

money's worth. The amount, as well as the nature, of

the consideration received by the city in exchange for its

waterworks was a matter that concerned the city only.

Roberts v. The Northern Pac. R. R., 158 U. S. i

;

Davis V. Middleton, 14 Cal. 540;

Mansfield v. District Agricultural Assn. No. 6,

decided by Supreme Court of California in

bank, August 10, 1908, 154 Cal. 145.

In Mansfield v. District etc. Assoc, 154 Cal, p. 147,

the language of the power was

:

"The I -acre lots shall be sold or disposed of by the

party of the second part to the best advantage for the

purpose of beautifying and improving the said Agricul-

tural Park grounds, and for the purpose of meeting the

expenses of this trust, including the expenses of litiga-

tion." (Page 146.)

And the Supreme Court of California said:

"But was the court correct in holding that the power
of disposition of the one-acre lots was limited to a 'sale

for cash'? Clearly not. By the very terms of the trust

these lots were to be sold or disposed of by the associa-

tion to the best advantage, for the purpose of meeting

the expenses of the trust, including the expenses of liti-

gation. By this language, giving to the word 'sale' its

narrowest application, that of an exchange of property
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for a money consideration (Civ. Code, Sec. 1721), still

the association was not restricted in its disposition of the

property to sales alone. For it was equally empowered
to 'dispose' of the property to its best advantage. It may
not be said, under the rule of noscitur a sociis, that to

'dispose of the property in this connection means to sell

it, for this renders the phrase superfluous and meaning-
less. The grantors clearly intended to confer upon the

association the power to sell or otherwise to dispose of

the property. Though the word 'sell' itself in transac-

tions touching personal property usually has reference

to a pecimiary or money consideration, yet courts have
never hesitated to give the word a broader significance,

when the meaning of the law or of a private contract

seemed to call for it, and the much more generally ac-

cepted definition of a sale is the exchange of an interest

in real or personal property for money or its equivalent.

(Webster's Unabridged Dictionary and Standard Dic-

tionary; Borland v. Nevada Bank, 99 Cal. 89, 37 Am.
St. Rep. 32, 33 Pac. 737; Howard v. Harris, 8 Allen
[j\Iass.] 297; Western Massachusetts Insurance Co. v.

Riker, 10 Mich. 279; Speigle v. Aleredith, 4 Biss. 120,

Fed. Cas. 13.227; Stokes v. Stokes, 66 Miss. 456, 6
South. 155; Thurmond v. Faith, 69 Ga. 833; Hughes v.

Washington, y2 111. 84; People ex rei Davis v. IMiddle-

ton, 14 Cal. 540)."

And at page 149 (italics are ours) :

In Roberts v. Northern Pacific Railroad Co., 158 U. S.

I, 15 Sup. Ct. 756, the Supreme Court of the United

States say:

"It is indeed urged that the county authorities could
only sell its lands for money. We do not accede to this

proposition. If they possess the power to sell for money,
we are pointed to no express provision of law that re-

stricts them from selling for money's worth. TJie
amount, as well as the nature of the consideration re-

ceived by the county in exchange for its lands, if it had
the power to sell them, was a matter that concerned the
coiintv only."
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As the association in this case was not even restricted

to selling-, but could otherwise dispose of the lands for

its best interests, and as one of the very designated pur-

poses for which such disposition could be made was to

meet "expenses of litigation," clearly the Sixth District

Agricultural Association, as owner of the lots in ques-

tion, was acting not in violation of, but within the ex-

press terms of its power and trust in conveying the land

as it did. No question of fraud is here presented, nor

even of a gross abuse of discretion, and in the absence

of such a shozving, as was said by this court in Ellis v.

Commissioners of Funded Debt, 38 Cal. 629:

"The commissioners are the exclusive judges of the

necessity for such sale or lease until the trust is finally

closed, and their action in this respect cannot be im-

pugned nor their discretion controlled by the city or its

grantee, except on the ground of fraud or a gross abuse

of discretion by the trustees."

It was within general powers of the city to convey its

real estate, and a written conveyance is presumptive evi-

dence of sufficient consideration.

Civil Code, Sec. 1614;

Statutes of Cal. 1876, Sec. i, p. 189;

Brown v. Board of Education, 103 Cal. 534;

Doland v. Clark, 143 Cal. 180.

The deed executed by the city of Santa Cruz to The

City Water Company of Santa Cruz (a corpot^ation)

does not on its face show that it was executed for an

illegal or idtra vires object. On the contrary, it shows

on its face that it was executed for a lawful municipal

object, to-wit: waterworks, and under these circum-

stances the deed is not void on its face, and in the ab-
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sence of evidence showing the purpose to be illegal, the

deed will be presumed to be valid.

Union Water Co. v. Murphy's Flat Pluming Co.,

22 Cal. 621.

In Brown v. Board of Education, 103 Cal. 535, the

court said:

''It is contended by respondent that the defendant had

no power to make the contract sued on ; but surely when
a corporation seeks to avoid its own contract on the

ground of its want of power to contract, it must make
good its defense of ultra z'ircs by plea and proof. 'A
contract by a corporation which is not upon its face

necessarily bcA'ond the scope of its authority, will, in

the absence of proof, be presumed to be valid.' (Union

W. Co. V. Alurphy's Flat Fluming Co., 22 Cal. 621;
Shaver v. Bear River etc. Co., 10 Cal. 400; Evans v.

Bailey, 66 Cal. 112; Miners' Ditch Co. v. Zellerbach, 37
Cal. 543, 99 Am. Dec. 400.) And with respect to mere
ordinary business contracts a municipal or cjuasi mu-
nicipal corporation stands on the same footing with other

corporations. If a contract for the drawing of plans

and specifications in anticipation of proceedings for the

building of a school house was entirely beyond the scope

of the powers of the respondent, and could not be legally

made by it under any conceivable circumstances, then
the point sought to be made by respondent might per-

haps be raised on demurrer; but the position that re-

spondent could not under any circumstances make such
a contract is not tenable."

The deed from the city of Santa Cruz to the City

Water Company of Santa Cruz, a corporation, was not

rescinded, or in any way questioned, by the city of Santa

Cruz until this action was commenced, many years after

the City Water Company of Santa Cruz had mortgaged

the property for the bonds here sued on. In fact, said

deed was repeatedly approved, and was finally expressly
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ratified by the ordinance of February 26th, 1894, which

was ratified by the people at the special election held on

March 13th, 1894.

Therefore, the mortgage to the Holland Trust Com-

pany to secure the mortgage bonds here sued on was

valid, as against the city of Santa Cruz and in favor of

the purchasers of the bonds, there being no evidence

whatever in the record that the purchasers and present

bondholders of the bonds or the Holland Trust Company,

their trustee, had any notice whatever of anything which

would make the deed from the city of Santa Cruz to the

City Water Company or the mortgage executed by the

City Water Company to the Holland Trust Company

void or voidable.

And even assuming that said proceedings were void-

able, they could not be set aside or defeated by the city

of Santa Cruz without doing ecjuity to the bondholders,

and the only ecjuity that is of any value to the bondhold-

ers is the recognition of the lien to the extent and

amount of the bonds outstanding.

It has several times been held by the Supreme Court

of the United States that where a corporation is given

the powder by statute to "sell and dispose" of lands, that

the word ''dispose" adds something to the word "sell"

and it has universally been held that the word "dispose"

so used includes the power to mortgage.

In Phelps V. Harris, loi U. S. 380, it is said:

"The expression 'to dispose of is very broad and
signifies more than 'to sell.' Selling is but one mode
of disposing of property."
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In Piatt V. Union Pacific R. R. Company, 99 U. S. 48,

the Supreme Court of the United States in construing

the Act of Congress which granted certain lands to the

railroad and provided that of the lands which were

granted those which shall not be ''sold or disposed of

should be subject to pre-emption, held, that a mortgage

of the lands by the railroad was a disposition of the lands

within the meaning of the act. At page 59 the court

said:

The phrase "or dispose of" must therefore have some

distinctive meaning, some meaning beyond the word

''seir

See the definition of the word "dispose" in Cy. and in

the American and English Ency. of Law and Notes.

2 Dill, on Mun. Corp., p. 676;

Middletown Savings Bank v. City of Dubuque,

15 Iowa 394;

Adams v. Mayor etc. of Rome, 59 Ga. 765.

"Section 464 (385) Ratification of Unauthorized
Contract. A municipal corporation may ratify the un-

authorized acts and contracts of its agents or officers

which are zvithin the corporate powers, but not other-

wise. Ratification may frequently be inferred from ac-

quiescence after knowledge of all the material facts, or

from acts inconsistent with any other supposition. The
same principle is applicable to corporations as to indi-

viduals. But a subsequent ratification cannot make valid

an unlawful act without the scope of corporate author-

ity. An absolute excess of authority by the officers of a

corporation, in violation of law, cannot be upheld; and
where the officers of such a body fail to pursue the re-

quirements of the statutory enactment under which they

are acting, the corporation is not bound. In such cases

the statute must be strictly followed; and a person who
deals with a municipal body is obliged to see that its
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charter has been fully complied with; when this is not

done, no subsequent act can make the contract effective.

The employment, however, by a municipal council, of an

attorney to defend a policeman charged with an assault,

does not adopt his act so as to render the city liable for

the damages recovered against him."

I Dill. Mun. Corps. (3rd Ed.), p. 460.

Upon the foregoing considerations it is clear that the

mortgage executed by the City Water Company created

a valid lien in favor of the bondholders for the money

which they paid to Coffin & Stanton ; and it is not denied

but what that money went for the benefit of the land

which then stood in the name of the water company.

This makes it clear that so far as the lien is concerned

the complainant is entitled to a decree.

POINT V.

The City had the Power and Authority to Assume to

Pay the Mortgage Debt, When the City Took the

Deed from the City Water Company Which was

Dated March 29, 1892, and the Ordinances and Elec-

tion Held in 1894 Did Authorize and Direct the City

Council to Accept the Deed and Assume the $89,-

000.00 Lien.

' At that time in 1894 the city's power to incur debt

had been increased by the act of the legislature of Cali-

fornia of March 11, 1891 (Statutes 1891, p. 84), to 15

per cent of its assessed value. Its assessed value was

$3,379,260.00 [Vol. I, pp. 158-9]; 15 per cent of this

would be $506,889.00.

The vote of the people held in 1894 was therefore a

clear mandate to the city council to accept the deed and

assume the payment of the mortgage lien, and as the
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city had the pozvcr to assume the indebtedness covering

the amount of the hen, and as it had the pozver to acquire

waterworks, the specification of error does not reach

the method by which the city should assume the indebt-

edness, 2. c, the vote of the people; but if it did, the vote

of the people had been given.

It has, indeed, been held that the assumption of a lien

of this kind, where it may be paid out of the income of

the property purchased, is not within the constitutions

and statutes for the incurring of debt to be paid by taxes,

and this in one of the principal cases cited by appellant.

Evans ct al. v. Holmes et al., 91 Northeastern

(111.) 723.

On this question the opinion of Judge Van Fleet says

:

"It is further contended that by its contract with Coffin

& Stanton and the conveyance of its property to the water
company the city was attempting to evade the constitu-

tion and the statute limiting the amount of indebtedness

it was authorized to incur; and being in direct violation

of law was absolutely void. It may be conceded that the

transaction in its inception was without sanction of law
and could have been enjoined; and that had its effect

been to create at the time an indebtedness in excess of

the legal limit it would not have been binding on the

city. But it is clear that the city never became obligated

to pay any indebtedness incurred under the contract until

it voluntarily took over the completed works and assumed
the obligation and possibly—a question which is imma-
terial—not until the action of its council was ratified by
the vote of its electorate. Until then it was whollv con-

tingent. Doland v. Clark, 143 Cal. 176. At those dates,

as we have seen, the indebtedness it was authorized to

create had been so enlarged by the statute that the limit

was not exceeded by its action."
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In Waite v. Santa Cruz, 184 U. S., page 312, the Su-

preme Court of the United States spoke of the effect of

this 1894 election as follows (itaUcs are ours)

:

One of the contentions of the city is that the words

"outstanding- indebtedness evidenced by bonds and war-

rants thereof," in this act, do not embrace the 89 bonds

executed by the water company. Those bonds, although

not executed by the city, certainly constituted a part of

its outstanding indebtedness, for the reason that the city

had assumed to pay them. Both the city authorities and

the qualified electors so regarded the ^natter. The city's

assumption of the bonds imposed as much obligation

upon it to pay them as if it hud itself directly executed

and issued them. It could not acquire complete owner-

ship of the zvaterzvorks without paying for them, and it

took a deed for the zvaterzvorks expressly subject to a

valid lien in favor of the zvatcr company's first mortgage

bonds, including the above 89 bonds. In every substan-

tial sense, therefore, these bonds zvcre part of the city's

outstanding hoiked indebtedness. Such is the argument

made in behalf of the plaintiff, and its force is recognized.

But whether this view rests upon a sound construction

of the Act of 1893, we need not now say. That question

is left open for determination when it must be decided,

and our judgment is placed upon another ground, to be

now stated.

In Bell V. Waynesboro, 195 Pa. State 299, at 303, it

is said:

*Tn the present case we hold that the vote of Novem-
ber 7, 1899, authorizing the town council to create the

indebtedness for the express purpose of liquidating this

floating debt, which had been irregularly contracted, was
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such a recognition and ratification of the debt as made
it enforceable against the borough. It made vahd that

which before was ihegal/'

I DiU. Mun. Cor. (5th Ed.), Sec. 213;

West V. Chehahs, 12 Wash. 369.

The city as purchaser of the waterworks plant, having

assumed and agreed to pay, as part of the purchase price,

the water company mortgage and bonds, became pri-

marily liable to pay such bonds and they became part of

the bonded indebtedness of the city.

WiUiams v. Naftzger, 103 Cal. 438, 37, Pac. 411;

Roberts v. Fitzahen, 120 Cal. 482, 52 Pac. 818;

Tuohy V. Woods, 122 Cal. 665, 55 Pac. 683;

Alvord V. Spring Valley Gold Co., 106 Cal. 547,

40 Pac. 27;

Weaver v. McKay, 108 Cal. 546, 41 Pac. 450;

Hopkins v. Warner, 109 Cal. 133, 41 Pac. 868;

Tulare County Bank v. Madden, 109 Cal. 312, 41

Pac. 1092;

Keller v. Ashford, 133 U. S. 610, 33 L. Ed. 66y,

10 Sup. Ct. Rep. 494;

Jones Mortg., 5th Ed., Sec. 749 et seq.

In order that a grantee may be personally liable to pay

the mortgage debt, it is not necessary that he should sign

the deed or any other obligation.

Roberts v. Fitzallen, 120 Cal. 482, 52 Pac. 818;

Tuohy V. Woods, 122 Cal. 665, 55 Pac. 683;

Alvord V. Spring Valley Gold Co., 106 Cal. 547,

40 Pac. 2y

;

Weaver v. McKay, 108 Cal. 546, 41 Pac. 450;

Hopkins v. Warner, 109 Cal. 133, 41 Pac. 868;
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Tulare County Bank v. Madden, 109 Cal. 312, 41

Pac. 1092;

Jones Mort., Sec. 752.

POINT VI.

(Answer to Appellant's VI.)

The City Had Full Power so Far as its Assessed Value

and General Powers were Concerned, to Assume to

Pay the Mortgage Lien Remaining Unpaid When the

City Received the Deed from the Water Company,
Dated March 29, 1892, and Accepted the Same by
Order, March 5, 1894, Approved by Mayor April 2,

1894.

See exhibit "B," attached to bill of complainant.

[Vol. I, pp. 72-88; Vol. 2, p. 858.]

The acceptance by the city of this deed, subject to the

assumption of the mortgage was approved by the mayor

on April 2, 1894. [Vol. 2, pp. 858-859.]

In the meantime the people had held a special election

and had approved the first deed by the city to the water

company, and the execution of the mortgage thereon,

and had voted to pay the outstanding 89 bonds [Vol. 2,

pp. 840, 852] by vote of 538 for to 57 votes against, and

by stipulation [Vol. i, p. 159] the assessed value of the

city in 1890 (and of course it is presumed to be the same,

and as a matter of fact increased up to 1894) was $3,-

379,260.00, and by the Statutes of 1891 of California,

p. 84, Sec. 5, the city was authorized to incur indebted-

ness of 15% of its assessed value, which at that time

would amount to $506,889.00. The total indebtedness

outstanding at that time, including the 89 bonds ratified

and authorized to be paid, and assumed as an indebted-

ness of the city was only $346,500.00 [Vol. 2, p. 826],
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and only $360,000.00 bonds were voted by said special

election. [Vol. 2, p. 852.]

Therefore, the city had the power to agree to pay said

$89,000.00 lien in consideration of the City Water Com-

pany granting the property subject to such lien to the

city of Santa Cruz. The city had the power

—

First: To incur indebtedness for waterworks.

Second: It had the power to incur indebtedness with-

in 15% limit of its assessed value, which covered this in-

debtedness in amount.

Third: It had accepted this deed and retained it after

two-thirds of the inhabitants had voted for the payment

of the $89,000.00. It would have had the power to sell

89 of its $360,000.00 issue and pay these 89 bonds, and

that would have been a regular way in which to pay this

$89,000.00 indebtedness, but since the city has refused

to take that plain way to do so, it cannot now say that it

had not the pozver to do it, or that it is idtra vires, and

having expressly accepted the deed, subject to such mort-

gage, it is estopped to deny the validity of the mortgage

or the validity of its mode of accepting the obligation to

pay the amount of the lien.

(See the authorities on estoppel in the first part of this

brief.) i Jones on Mortgages, Sec. 744.

Moreover, the city's acceptance of the waterworks,

subject to such mortgage, has never in any way been

rescinded or questioned, and it has enjoyed the benefits

of the transaction these many years, and the authorities

on estoppel cited are applicable here.
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POINT VII.

City is Estopped.

The answer to paragraph VII, page 55 of appellant's

brief, on question of estoppel, has been fully made in the

authorities heretofore quoted in this brief under the doc-

trine of ultra vires and estoppel,

POINT VIII.

(Answer to Appellant's VIII.)

The City Water Company and the City of Santa Cruz

Through the City Water Company, Received Full

Value for the Mortgage Bonds Actually Issued and

the Purchasers Paid Value for the Bonds in Suit.

The record shows that Coffin and Stanton by the con-

tract were to receive $320,000.00 for constructing the

waterworks. [Vol. i, p. no.] They were also to re-

ceive for extras [Vol. 2, p. 571] $22,000.00, a total of

$342,000.00. They actually received of the five per cent

(5%) bonds $245,000.00; also mortgage bonds, $130,-

000.00; total, $375,000.00. But they returned of the

mortgage bonds [Vol. i, pp. 328, 329, 330, 332, 382,

383] $27,000.00, leaving a net receipt by them of $348,-

000.00, and they were authorized to sell bonds at 90c

to pay for the $22,000.00 extras and for interest [Tr.

fol. Vol. I, p. 11], so that it is apparent that if they sold

bonds for 90c to pay for the $22,000.00 extras, they

would be entitled to a credit of $2,200.00 on this account,

and as the waterworks were not completed and turned

over to the city until Nov. 26, 1890 [Vol. 2, p. 810], it

will be presumed that the semi-annual installment of in-

terest on the 103 bonds which became due Nov. ist, 1890,

was paid out of the bonds turned over to Coffin & Stan-
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ton and that semi-annual payment would amount to $3,-

090.00; and, assuming that the $3,090.00 was raised by

sale of four bonds at 90, they would be entitled to a fur-

ther credit of $400.00, which would make $5,690.00

which Coffin & Stanton paid out of the six extra bonds

which they received.

Furthermore, it must be borne in mind that this $320,-

000.00 contract price and the $22,000.00 for extras and

the first semi-annual installment of interest were paid,

so far as the city of Santa Cruz was concerned, at least

to the extent of $245,000.00, with bonds, and Coffin &

Stanton took those bonds at par and advanced the cash,

w^hile this record plainly shows that those $245,000.00

bonds were not worth par in the market and, in fact,

would not bring anything upon the market, their legality

having been questioned, and counsel in this case himself

claims that said $245,000.00 bonds, or at least all over

$162,253.00 of the $300,000.00 issue, were void as being

in excess at that time of the 5 per cent limit fixed by the

Statutes of 1889. If this is true, then Coffin & Stanton

received for their construction of the waterworks void

bonds, at least to the amount of $137,747.00, while, on

the other hand, the City Water Company received water-

works, the market value of constructing which was

$342,000.00. It is thus shown that Coffin & Stanton paid

good value for the bonds in suit, and the record shows

that the present holders paid full value for the bonds in

suit.

Baldwin purchased bonds [Vol. i, p. 224] April 14th,

1893.

Twelve bonds of Martin's Bank, Limited, obtained

June 14th, 1894. [Vol. I, p. 215.]
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Municipal Trust Co., Limited, purchased bonds as fol-

lows: 25 bonds, July 7th, 1890 [Vol. i, p. 211]; 10

bonds, February 3, 1893 [Vol. i, p. 210] ; 25 bonds,

, 1894 [Vol. I, p. 212], being 25,000 bought

June 30, 1890, by the New Municipal Trust Co.

Municipal election held March 13th, 1894.

City Water Co. assumes contracts of Coffin & Stan-

ton in deed to water company. [Vol. 2, p. 594; Vol. 2,

P- 753-]

POINT IX.

The City Personally Liable and Should Pay Deficiency.

Appellant at page 59 of its brief renews the contention

made by it in Points V and VI, that the city had no

power to assume the payment of the mortgage lien and

that therefore no individual judgment should be rendered

against the city for the amount of the mortgage debt.

This matter has been fully answered in our Points V
and VI, where we show very clearly that the city had

the power to assume such indebtedness for the following

reasons

:

First: It was the purchase of waterworks, which it

had the right to buy under its charter.

Second: The amount assumed was within 15 per cent

of its assessed value.

Third: Its acts in assuming this indebtedness was

ratified by the election in February and March, I894.

Fourth: It has stood by all of these years and kept

the waterworks and never attempted to rescind or deny

its liability under the clause in the deed by which it ac-

cepted the waterworks and assumed the mortgage debt,

and is therefore estopped.
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Fifth : It would be particularly inequitable now, after

the city has used the waterworks for eighteen years

under said deed and the waterworks have probably been

practically worn out, and the city has paid no interest

on the $88,000.00 debt, to permit the city now to say to

the bondholders in this case

:

"Very well, you may take a decree and foreclose your

lien on the waterw^orks, which are now not worth the

amount of your decree, but we will keep the water rates

which we have collected or should have collected, and

not make good to you for such amounts nor pay any

deficiency which may be due to you after the sale of

these depleted v/aterworks."

Certainly that would not be equity.

The record shows that at the time of the city election

held in 1894 the following facts existed:

First: That the city by its charter and the statutes

had the power to incur indebtedness for waterworks.

Second: By the statutes of California, 1891, the city

of Santa Cruz had the power to incur debts within 15

per cent of its assessed value, which would amount to

over $500,000.00.

Third : That it did actually incur the indebtedness to

pay the lien in two ways

:

(a) By accepting the deed containing a clause by

which the city assumed and agreed to pay the deed of

trust or mortgage indebtedness as therein set forth.

By taking the deed from the water company, which

was dated March 29, 1892, and accepted by the resolu-

tion of March 5, 1894, approved by the mayor April 2,

1894 [Vol. II, pp. 659-660 and 858-859], the city of

Santa Cruz did then and there and by the authority of
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two-thirds of its inhabitants duly given, as provided in

tlie constitution of California, agree that it would pay

said 89 bonds and the interest thereon; that it would

keep and perform the provisions of said deed of trust

in reference to said sinking fund and with reference to

applying the income of the waterworks to the payment

of the bonds and interest, secured by said deed of trust.

And did also by accepting said deed, agree to set aside

from the revenue of said waterworks sufficient to pay the

annual interest on said bonds.

This also carried with it an implied agreement that

the city, as proprietor of said waterworks, would use

them in the ordinary, usual way in which waterworks

w^ere used, and permit them to produce a revenue.

If the city thereafter broke its obligations in that re-

spect and saw fit to give away the water to its citizens,

it ought not now to be heard to say that no revenue was

produced.

The contract thus ratified by the people and assumed

by the city was a valid contract under such cases as

McBean v. City of Fresno, 117 Cal. 166;

Smiley v. Fresno Co., 112 Cal. 312;

Donald v. Clark, 143 Cal. 176;

Higgins V. San Diego Water Co., 118 Cal. 526.

The amounts which became due by the city to the

mortgagee under such deed of trust and contract are not

shown to have exceeded the annual revenue for those

years nor to have exceeded what would have come in

from the revenue of the waterworks ; and if the city had

performed that contract and collected the revenue and

paid the interest and paid the balance of the revenues
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into the sinking fund, the bondholders would have re-

ceived their money, and the fact that the city broke its

contract, which was valid when entered into, does not

now c.v post facto invalidate the contract or render it

void, but this court can render judgment against the

city on its valid contract. It will hardly be pretended

that if the city should absolutely refuse to collect revenue

from which to pay the interest and the sinking fund of

bonds which it issued, that that fact would prevent the

court afterwards rendering judgment against the city

for the amount of the principal and interest on the bonds.

Indeed, the judgment simply establishes and becomes

conclusive evidence of the validity of the bonds in the

one instance and of this contract in the other and its col-

lection is a subsequent matter.

Higgins V. San Diego, ii8 Cal. 526.

Such an agreement is not invalid as having anything

to do with revenue laws or statutes or constitutions

against indebtedness. Such an agreement is a mere

private agreement by which the money for the water-

works was to be paid out of the income of the water-

works and was valid.

Evans v. Holmes, 91 Northeastern (111.) 723;

City of Joliet v. Alexander, 194 111. 457, 62 N. E.

861.

And the record in the case at bar [Vol. II, pp. 433-

455] shows very clearly that if the revenues of this

waterworks had been permitted to be used, they would

easily have paid off the mortgage debt.

(b) The city did actually issue those negotiable bonds

covering this $89,000.00 debt, and the people undoubt-
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edly authorized and instructed the city to use those bonds

for the purpose of paying the amount of this Hen, and

the people having voted that money with which to pay

it, the city should be compelled to apply it for that

purpose.

If the city has, since 1894, when those bonds were

voted, refused to apply the money so authorized by its

citizens to the payment of this lien, it is its own fault

and it should be liable for the interest accrued subse-

quent to that time and unpaid, and these 89 bonds and

accrued interest constitutes the entire claim sued for in

this action.

It may be that the city of Santa Cruz may be some-

what embarrassed by the prospect of a judgment being

rendered against it for $225,000.00, but as was said in

the case of Higgins v. San Diego, supra, the constitution

did not provide for those cases where the constitution

should not be obeyed, and it is no different from any

other case where a party litigant has by his own numer-

ous acts of wrongdoing brought upon both the court and

himself the labor and difficulty of a complicated situation.

Undoubtedly the people of Santa Cruz when they

voted at the election in 1894, intended that the city coun-

cil should pay the mortgage lien of 89 bonds, and the

fact that they voted at the same time for the sale of

refunding bonds for the purpose of paying those 89

mortgage bonds, is simply corroborating evidence of the

fact that the people intended to pay the 89 mortgage

bonds, and if the officers and agents of the city of Santa

Cruz have seen fit to refuse to sell the refunding bonds

or apply their proceeds to the payment of the 89 mort-

gage bonds, that matter does not excuse the city from
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at this time being compelled to pay the 89 mortgage

bonds.

The people in the election in 1894 did not mean simply

to validate the lien, because the lien was valid as in favor

of the bondholders without any election. The only effect

of the election could be the assumption of an individual

liability by the city of Santa Cruz of the mortgage debt,

the acknowledgment of it as its own indebtedness, and

having acknowledged that and retained the waterworks

and the deed under those circumstances for all these

years, it is now estopped to deny that that was the effect

of such election, and there was at that very election pro-

vision made for the collection of taxes with which to

make this payment. It is idle to say that that provision

was for the payment of the bonds, the proceeds of which

wxre to be used to pay this $89,000.00 mortgage indebt-

edness. The taxes were to be applied by means of the

refunding bonds, but that was a mere instrument; the

real object of the taxes was to pay the 89 bonds.

Following the election of 1894, the city acted in a way

which shows that the city and its inhabitants plainly un-

derstood that the efifect of that election had been to abso-

lutely assume and agree to pay the 89 mortgage bonds,

and that the city had become indebted therefor, because

thereafter the city ceased to collect water rates, and it

could only have done this upon the theory that it felt that

it now had the full power to raise this $89,000.00 bv tax-

ation as distinguished from raising it by the water rates

provided in the deed of trust.

By statutes of California, 1901, page 794, the state of

California has made provision for payment of judgments

recovered against municipalities.
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POINT X.

The City of Santa Cruz is Not Entitled to the Statutory

Right of Redemption for Real Estate in this Action.

In point X, page 60 of appellant's brief, appellant

claims that the court should have made an express pro-

vision in the decree that the city of Santa Cruz should,

on a sale of the mortgaged property, have the right of

redemption provided by the Code of Civil Procedure of

the state of California on the sale of real estate.

In answer to this, we say that the decree does not ex-

pressly prevent the city from having the right of re-

demption, and that matter of redemption is left therefore

to the law. It is not customary, nor proper in a decree

of foreclosure in the state of California, to insert that

the judgment debtor shall have the right to redeem. That

matter is regulated by the law itself, and as there is noth-

ing in the decree to prevent it, if the court is of the opin-

ion that the judgment debtor of this action has that right,

of course no reversal of the decree on that point is neces-

sary.

C C. P., Sec. 726;

Leviston v. Swan, ;^^ Cal. 480-483

;

Hooper v. M'cDade (Cal), 82 Pac. Rep. 11 16.

But on foreclosure of a mortgage on such property as

a waterworks company, the defendant is not allowed the

right of redemption provided by the statutes with refer-

ence to ordinary executions of real estate.

Farmers Loan & Trust Co. v. la. Water Co., 78

Feb. 881

;

Hammock v. Loan & Trust Co., 105 U. S. yy.
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POINT XL
Recapitulation.

In recapitulation, we say that the questions involved

in this case are simply these

:

First: The deed from the city to the water company

was wathin the g-eneral powers of the city to make, and

was not void, and vested the beneficial interest in the

water company, and the city, having placed the water

company in possession under that deed, and held out to

the world at large that the water company had the title,

and had the power to mortgage the property, the city is

equitably estopped from now saying that the deed w^as

void. Furthermore, never having attempted to rescind

the deed, the deed is valid and binding on that ground.

Second: The mortgage lien is as valid as the deed

made from the city of Santa Cruz to the water company.

The bonds were sold for value and the proceeds received

by the water company, and placed upon its land; and,

under these circumstances, neither the water company

nor its grantee can question the validity of the mortgage

lien.

Third: The city having obtained from the City Water

Company the grant of the waterworks and lands in

March and April, 1894, w^hen its assessed value justified

the assumption of that amount of indebtedness, and after

its citizens by a two-thirds vote had ratified and directed

the transaction, and having obtained deed upon the ex-

press promise to pay the mortgage debt, and that

action having never been rescinded during all these

years, the city having remained in possession of the

waterworks, and used them for its own benefit, it is es-
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topped to deny that its action in agreeing to be person-

ally liable for the debt is not binding.

Fourth: The redemption matter has not been passed

upon by the decree, nor has any right of redemption been

cut off, even assuming that the parties in this action are

entitled to the regular statutory redemption.

Finally. During all these twenty-two years not a single

authorized public body of the city of Santa Cruz, nor its

inhabitants at any election, have ever questioned the good

faith or public benefit of the transactions involved in

this case. No one was defrauded of anything. The pro-

ceedings have been open, public, and ratified by the peo-

ple, supported by public opinion of the city of Santa Cruz

during that whole period of time. No rescission has ever

been attempted ; no dissatisfaction has ever been shown.

The value of the waterworks has never been questioned.

The inhabitants of the city of Santa Cruz got the benefit

of the mortgage money, and got it in the way Santa Cruz

herself suggested and originated. Neither the City

Water Company of Santa Cruz, nor the bondholders,

nor the trustee have been guilty of any misappropriation

of the funds, and the city ought not now to be heard to

urge its own irregular methods for its own justification

in refusing to pay the honest value of what it actually

received.

Respectfully submitted,

Edward Mills Adams and

W. M. MiDDLECOFF,

Solicitors for Appellee and of Counsel.

Dated this i6th day of March, 191 2.




